MORRISON ‘ FOERSTER
MorrisoN & FOERSTER LLP

REGISTERED ASSOCIATED OFFICES OF

ITo & MiToM!

Client Alert.

PROJECT FINANCE + DEVELOPMENT GROUP
Dale Caldwell
Jana Mansour

Michael Graffagna Nicholas Spiliotes Frederick Jenney

Joel Friley

Christian Petersen

September 2011 201159 A

Outline of Japan’s Feed-In Tariff Law for
Renewable Electric Energy

To encourage new investment in renewable electricity
generation facilities and promote the use of renewable
electric energy, in late August the Japanese Diet
passed The Act on Special Measures concerning the
Procurement of Renewable Electric Energy by
Operators of Electric Utilities (the “Act”). Under the
Act, Japanese electric utility operators are obligated to
purchase solar, wind, hydro, geothermal and biomass
generated electricity for contractual terms and at
prices to be fixed by the Minister of Economy, Trade
and Industry (“METI").

This Client Alert summarizes the key features of the
Act.

1. Electricity to be Purchased; Effectiveness;
Implementing Requlations

The Act applies to solar, wind, hydro, geothermal and
biomass generated electricity (‘Renewable
Electricity”)”! — the renewable energy sources
currently in daily use. The Act only addresses
renewable electricity generation and not other
renewable energies - for instance biofuels or biogas.
The Act does provide for the possibility of other
renewable energy sources being added in the future
through government regulation.

The Act takes effect from July 1, 2012, meaning that
Renewable Electricity that is available on or after that
date and that otherwise meets the statutory and
regulatory requirements for purchase is the subject of
the Act. METI is to adopt implementing regulations
(the “Implementing Regulations™) on or prior to the
effective date of the Act. It is expected that the first
draft of the Implementing Regulations will be available
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early in 2012 and that a period and mechanism for
public comment on the Implementing Regulations will
be provided.

In order for a supplier of Renewable Electricity to
benefit from the Act, the supplier will need to obtain
the approval of METI by complying with criteria for the
power generating facilities and methods for generating
Renewable Electricity that are to be set forth in the
Implementing Regulations.

2. Purchase Obligation

Under the Act, electric utility operators are required to
enter into power purchase agreements with suppliers
of Renewable Electricity that have obtained the above
approval of METI (“Specified Suppliers”) and to
interconnect their electric transmission and other
electricity facilities with the power generation facilities
of the Specified Suppliers. On an annual basis, METI
is to set the term of the power purchase agreements
required to be executed by the electric utility operators
during the applicable annual period as well as the
electricity price that is to be paid during such term and
to report the same to the Diet. The Implementing
Regulations are expected to clarify the scope of the
power purchase agreements subject to the price and
term determined by METI for a particular year.

The price and term for power purchase agreements is
to vary by the type, installation mode, scale and other
factors of the relevant Renewable Electricity source
and is to be determined by METI after listening to the
opinions of other relevant governmental ministries and
based on the opinion of the “Procurement Price
Calculation Committee” (consisting of five members
appointed by METI with the approval of the Diet) to be
newly established as a neutral third party committee.
In determining the price and term of the power
purchase agreements, the Act requires METI to
respect the opinion of the Procurement Price
Calculation Committee.

The purchase price is to be determined taking into
consideration (i) the costs recognized as being
generally required to be incurred by the Specified
Suppliers where the supply of Renewable Electricity is
carried out efficiently, (ii) the estimated amount of
Renewable Electricity to be supplied, (iii) the overall
Renewable Electricity supply situation in Japan
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[although not clear from the Act or the Diet
deliberations, it is possible that this factor could
include consideration of balancing and firming needs
of the electric utility operators], and (iv) the profit that
Specified Suppliers should make and other factors.
For the purpose of intensively expanding renewable
electricity generation, the Act requires METI to “give
particular consideration” to the profit that Specified
Suppliers should make when setting the purchase
price for power purchase agreements during the
period of three years from the Act’s effective date (July
1, 2012 to June 30, 2015). The language implies that
such power purchase agreements will be entitled to a
higher purchase price than later ones — thus
incentivizing suppliers who choose to be first movers.

The term of the power purchase agreements is to be
determined taking into consideration the standard
period expected between the start of supply of
Renewable Electricity from the applicable generation
facilities to the renewal of a material part of those
facilities. Although not set forth in the Act itself, from
the content of the Diet deliberations, it seems that the
periods being referred to in the Act may be linked to
the depreciation period of the generation facilities, with
periods of 10 to 20 years having been mentioned.

The Act sets forth exceptions to the obligation of the
operators of electric utilities to purchase the full
amount of Renewable Electricity that is generated by
the Specified Suppliers. Operators are excused from
their obligation to enter into power purchase
agreements and make related interconnections if there
is “a likelihood of unjust harm to the benefit of
operators of electric utilities,” “a likelihood of the
occurrence of damage to securing the smooth supply
of electricity” or “a just reason as set forth in the
[Implementing Regulations].”

3. Recovery of Purchase Costs

The Act allows costs incurred by the operators of
electric utilities in the purchase of Renewable
Electricity to be recovered through charges to end
users in proportion to the amount of energy used.
Specifically, this means that operators of electric
utilities can recover by invoicing users for a surcharge
in addition to the amount usually charged for the
supply of electricity. The basis for calculating the
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surcharge amount will be determined by METI on an
annual basis.

The Act does provide that the operators of electric
utilities must make efforts to streamline their business
operations, lower the costs of their business
operations and take other necessary measures to
reduce the amount of the surcharge.

4. Exceptions

There are a number of important exceptions from the
basic framework of the Act:

o Residential Solar Power - The existing system,
which provides for the purchase of surplus power
generated rather than the full amount generated, will
be maintained for solar power generated at
residences, etc.

e Price Relief for Industrial Users — A reduction in
the surcharge of 80% or more is to be provided to
business facilities whose annual electricity usage
amount exceeds an amount to be set forth in the
Implementing Regulations, upon application by a
business operator whose ratio of electricity usage (in
kWh) to sales volume (per 1000 yen) (i) exceeds 8
times the average ratio in the manufacturing industry
(if a manufacturer) or (ii) exceeds the average ratio
in the non-manufacturing industry (if a non-
manufacturer) by a factor to be determined in the
Implementing Regulations.

¢ Price Relief for Earthquake Victims - Electricity
users of offices, residences and other facilities and
equipment that were severely damaged in the Great
East Japan Earthquake and who meet additional
requirements (if any) provided for in the applicable
government ordinances will not be invoiced the
surcharge during the nine month period from July 1,
2012 to March 31, 2013.

5. Review Provisions

The Act requires that necessary measures be taken (i)
if there are any changes to the government’s Basic
Energy Plan set forth in the Basic Act on Energy
Policy and (ii) at least every three years, considering
factors such as the Renewable Electricity supply
situation and projections for such supply, the amount
of electricity charges to end users and projections for
such charges, the impact of such charges to
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individuals, the burden of surcharges on the economic
activities of high volume and other electricity users
and the changes in domestic and international social
and economic conditions, and that a fundamental
review of the Act be conducted no later than March
31, 2021.

The Act leaves open many of the items critical to its
ultimate success in increasing the use of renewable
electricity in Japan. The criteria for approval of
Specified Suppliers, the exceptions releasing electric
utility operators from their obligations to purchase all
Renewable Electricity generated, the requirements for
interconnection and the specifics of the price relief for
certain industrial users, among others, are all to be
determined in the Implementing Regulations. The all-
important contractual term and pricing for the power
purchase agreements are to be determined by METI
based on the input of the Procurement Price
Calculation Committee. Consequently, it will be
critical for interested parties to pay careful attention to
the content of the proposed Implementing Regulations
and the mechanism for the actual determination of the
contractual terms and pricing.

FOOTNOTE

™ Although not defined by the Act, the term
“renewable energy” is the generic term given to non-
fossil fuel energy sources that can be used perpetually
(see “Preparations for the Introduction of the Feed-in
Tariff Scheme for Renewable Energy” dated July 23,
2011 by the Project Team on Japan’s Feed-in Tariff
Scheme of the Ministry of Economy, Trade and
Industry.)
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RANKINGS and AWARDS for
PROJECT FINANCE + DEVELOPMENT GROUP:

The Project Finance and Development Group is
recognized both by the Legal 500 US and the Legal 500
Asia-Pacific in their current (2011) editions. Clients
confirm that our Project Finance attorneys give “high-
quality advice” that is “very useful and always
timely,” and that they have a “deep understanding of
industry and financing matters.” Recommended
lawyers include Michael Graffagna, Dale Caldwell,
Frederick Jenney, Nicholas Spiliotes and Jana Mansour.
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The Project Finance and Development Group is
recognized by the 2011 editions of Chambers USA and
Chambers Asia-Pacific. Chambers USA recognizes the
Group in the category of Nationwide Projects:
Renewable and Alternative Energy, and in Chambers
Asia-Pacific for Japan: Projects & Energy.
Recommended lawyers include Michael Graffagna and
Dale Caldwell, whose clients note that “As well as a
world-class project finance practice, clients can also
take advantage of the firm’s outstanding corporate
M&A service” and that the Group’s “particularly strong
links in Latin America” are a bonus.

The Project Finance and Development Group’s Japan
practice is recognized by IFLR1000 in its 2011 directory.
Recommended lawyers include Michael Graffagna, Dale

Caldwell and Christian Petersen. Client feedback notes:
“I choose them due to their vast knowledge and
expertise about financing, the speed of their work
and their deep understanding of the business
customs and culture of Japan.”

Because of the generality of this update, the information
provided herein may not be applicable in all situations
and should not be acted upon without specific legal
advice based on particular situations.
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