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FAQs
► United States

Q1 Can a Japanese company take advantage of the “emerging growth company”

status under the Jumpstart Our Business Startups Act, or the JOBS Act? 

A1 Yes, the U.S. Securities and Exchange Commission, or the SEC, has made clear that a non-U.S.
company that qualifies as an “emerging growth company”, or EGC, under the JOBS Act may avail 
itself of the accommodations available to U.S. EGCs.  The key benefits for EGCs are: confidential 
review by the staff of the SEC of draft IPO registration statements, scaled disclosure, internal 
controls and audit requirements, no restrictions on test-the-waters communications with certain 
institutional investors, and reduced restrictions on research reports around the time of the IPO. 
Furthermore, a non-U.S. company can take advantage of these benefits in addition to certain 
benefits that are available to a non-U.S. company that files as a “foreign private issuer”, which is 
exempt from certain periodic disclosure and current reporting requirements that would be applicable 
to U.S. companies.   

We are aware of two instances in which Japanese companies and investors have taken advantage of 
the EGC status.  In May 2013, UBIC, Inc. became the first Japan-based EGC to conduct an IPO by 
seeking simultaneous listings on the Tokyo Stock Exchange and Nasdaq Global Market.  More 
recently, in December 2013, Acucela, Inc., a U.S.-based biotechnology company financed by 
Japanese investors, filed a registration statement with the SEC as an EGC seeking to conduct an 
IPO on the Tokyo Stock Exchange’s Mothers Market. As evidenced by these IPOs, we believe that 
the EGC status has significant potential not only to reduce the cost of going public in the United 
States by Japanese companies, but also to expand the exit options for Japanese investors in U.S. 
companies.  For further information, see JOBS Act Quick Start: A Brief Overview of the Jobs Act. 

© 2014 Morrison & Foerster LLP | mofo.com | Attorney Advertising

http://www.mofo.com/files/Uploads/Images/130200-JOBS-Act.pdf


 
 

2 
 

Q2 Does the prohibition on a banking entity from engaging in proprietary trading 

under the “Volcker Rule” prevent U.S. broker-dealer affiliates of Japanese 

banks from acting as underwriters in Rule 144A or other U.S. offerings? 

A2 Under the Volcker Rule, purchasing securities as principal for the purpose of prompt resale would 
be deemed proprietary trading and would be prohibited unless the transactions are conducted solely 
outside the United States or come within the scope of the exemption for underwriting activities.  
Thus, compliance with the underwriting exemption would permit a U.S. broker-dealer affiliate of a 
Japanese bank to participate in Rule 144A or other U.S. offerings.  Such exemption is generally 
available for participation in “distributions” in which a properly licensed affiliate of the banking 
entity is acting as an “underwriter”.  “Underwriter” is broadly defined to include selling group 
members and distributors.  “Distribution” is defined as: (i) an offering registered with the SEC 
under the Securities Act of 1933, or (ii) another offering that is “distinguished from ordinary trading 
transactions by the presence of special selling efforts and selling methods…” 

 If a Japanese bank avails itself of the underwriting exemption, it must comply with a wide range of 
additional requirements.  For example, the banking entity’s position in the securities which are the 
subject of the distribution must not exceed “the reasonably expected near term demands of clients, 
customers, or counterparties…”  Forecasting “near term demands” must be based on its experience 
with similar offerings, its knowledge of market conditions and similar inputs.  In addition, 
compensation for persons engaged in the underwriting must be designed not to incentivize 
prohibited proprietary trading.  Moreover, the banking entity must implement and maintain 
additional internal compliance standards detailed in Subpart D of the Volcker Rule (“Subpart D 
Compliance Program”) and is subject to various additional reporting obligations.  For further 
information, see The Volcker Rule and Capital Markets Offerings. 

 

► United Kingdom 

Q1  What is involved in the initial filing by a J-REIT’s asset manager in order to 

take advantage of the U.K. private placement regime under the EU Alternative 

Investment Managers Directive, or the AIFMD? 

A1  Under the AIFMD, non-EEA alternative investment fund managers (“AIFMs”) may market 
alternative investment funds (“AIFs”), which include J-REITs, in the U.K. under a national private 
placement regime (“NPPR”). The U.K.’s NPPR will remain in place until at least the end of 2018, 
at which point the European Securities and Markets Authority (“ESMA”) is expected to provide 
recommendations as to whether or not NPPRs should be abolished by EEA member states.  

 As an EU Directive, which needs to be implemented by national law in individual member states 
before it takes effect, the AIFMD has been implemented in the U.K. by the Alternative Investment 
Fund Managers Regulations 2013 (SI 2013/1773) (the “U.K. Regulations”) and the rules in the 
handbook of the relevant regulator in the U.K., the Financial Conduct Authority (the “FCA”).  

 Under Article 59 of the U.K. Regulations, in order to market under the U.K. NPPR, an AIFM must 
submit a notification to the FCA, the form of which should be downloaded from: 
http://www.fca.org.uk/firms/markets/international-markets/aifmd/nppr. 

http://www.mofo.com/files/Uploads/Images/131227-Volcker-Rule-Capital-Markets-Offerings.pdf
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 The notification is essentially an excel spreadsheet containing details of both the AIFM and the AIF. 
It is formatted so that it will only be valid for submission once all of the required fields have been 
completed, including a declaration from an authorized person at the AIFM that the relevant 
requirements have been met and that the information is accurate and complete. The completed 
notification should be submitted to the FCA from the e-mail address of an authorized person at the 
AIFM to NPPRMarketingNotification@fca.org.uk.  

 Upon submission of the Article 42 notification form, an automatically generated e-mail will be sent 
to the AIFM confirming that the FCA has received the completed notification form, at which point 
the AIFM may begin marketing in the U.K. (i.e., there is no waiting period). An application fee of 
£250 is payable to the FCA following the submission of the Article 42 notification form.  

 The notification should be prepared as soon as the decision to market in the U.K. is made to ensure 
that no unauthorized marketing occurs. The FCA’s interpretation of “marketing” under the AIFMD 
does not include preliminary discussions and “pre-marketing” activities such as roadshows using 
draft or incomplete documents. However, other jurisdictions, such as the Netherlands, have 
interpreted the definition of marketing more widely to include such preliminary activities, so the 
timing of the notification should be considered if the AIFM is proposing to market in multiple 
jurisdictions. 

Q2 What are the key ongoing disclosure and filing requirements that a J-REIT’s 

asset manager would be subjected to? 

A2 Under Articles 22, 23 and 24 of the AIFMD, as supplemented by Articles 103-110 of the level 2 EU 
Regulation No 231/2013 (the “Regulation”), there are a number of ongoing reporting obligations 
imposed on AIFMs. 

 (i) Article 22 – An annual report must be submitted to investors and the competent authority in the 
member state where the AIF is marketed, which is the FCA in the U.K. An AIFM must provide an 
annual report in respect of each AIF that it markets in the EEA no later than six months following 
the end of the financial year of the AIF (in the case of J-REITs, which have a fiscal period of six 
months, a half-year report should be provided no later than six months following the end of each 
fiscal period). The annual report must contain audited information which sets out, amongst other 
things:  

 (a) a balance-sheet and an income and expenditure account;  
(b) a report on the activities of the financial year;  
(c) any material changes in the information disclosed to investors pursuant to Article 23 (detailed 
below); and  
(d) certain staff remuneration information relating to the AIFM. 

 (ii) Article 23 – Certain information must be provided to investors at the initial offering, normally as 
part of any offering circular or disclosure document, and additional information should be provided 
on a periodic basis. Information to be disclosed at the outset includes the investment strategy and 
objectives of the AIF, the risk factors associated with its operation, details of any investment and 
leverage restrictions, the identity of the AIFM, auditor and other service providers, the AIF’s 
valuation procedure for assets, all fees, charges and expenses borne by investors and information on 
how to obtain, where available, the latest annual report referred to in Article 22. Information that 
must be disclosed periodically includes the percentage of the AIF’s assets that are subject to special 
arrangements because they are illiquid, any new liquidity management arrangements and the level 
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of the AIF’s leverage. Such information may be incorporated into the AIFM’s asset management 
report or earnings release and should be provided to investors at least at the same time as the 
submission of the annual report to the FCA under Article 22. 

 (iii) Article 24 – An AIFM must regularly report information to the FCA relating to the main 
markets in which it trades, the financial instruments it trades and the principal exposures and 
concentrations of all the AIFs that it manages. The AIFM must also include certain information 
regarding each of the AIFs that it manages, such as the percentage of the AIF’s assets which are 
subject to special arrangements due to their illiquid nature, the AIF’s risk profile and the main 
categories of the AIF’s assets.  

 The FCA has requested that AIFMs report using the XML v1.1 reporting template published by 
ESMA, which can be found at: http://www.esma.europa.eu/page/Investment-management-0. Once 
the XML template has been completed, it should be emailed to fcc@fca.org.uk.   

 The Article 24 report must be submitted to the FCA either annually, semi-annually or quarterly, 
depending on the size and type of portfolio held by the AIFM, as elaborated by Article 110 of the 
Regulation. Reporting must occur within one month of the last business day of each reporting 
period, which is aligned with the calendar year, rather than the fiscal year of the relevant AIFM.  
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► Capital Markets and Securities 
FAQs 

  

► Equity Capital Markets in the 
United States: Regulatory 
Overview 

  
► Frequently Asked Questions 

about Initial Public Offerings 

  
► Frequently Asked Questions 

about Rule 144A 
 

 
► Frequently Asked Questions 

about Regulation S  

  
► Frequently Asked Questions 

about Foreign Private Issuers 

  

► Frequently Asked Questions 
about European Medium-term 
Note Programs 

  
► Regulatory Capital Survey 

2013 – Japan 

Regulatory Reform Glossary 
December 16, 2013 

The new regulatory framework in the United 

States and Europe has introduced a series of new 
terms. This brief glossary is intended to serve as a 
helpful summary of frequently used terms. 

JOBS Act Quick Start 
February 2013 

The JOBS Act affects both exempt 

and registered offerings, as well as the 
reporting requirements for certain 
public issuers. This article provides an 
overview of the new IPO on-ramp 
approach for a class of emerging 
growth companies, as well as 
confidential SEC staff review of draft 
IPO registration statements, scaled 
disclosure requirements, removal of 
restrictions on test-the-waters 
communications with certain 
sophisticated investors, and fewer 
restrictions on research around the time 
of an offering. 

 
On March 27, 2012, Congress passed the 
Jumpstart Our Business Startups (JOBS) Act, a 
bipartisan effort in both the House and the Senate 
to ease the regulatory burdens on smaller 
companies and facilitate capital formation. 
President Obama signed the legislation into law 
on April 5, 2012. This blog is insteded to provide 
up to the minute news and commentary on the 
JOBS ACT. 

Quick Guide to REIT IPOs 
December 3, 2013 

The U.S. REIT market surged during 

the course of 2013. As part of this 
resurgence, more and more REITs and 
real estate companies are going public. 
As of the date of this guide in 2013, 
there had been 14 real estate IPOs, 
which had raised upwards of $4.7 
billion—far more than during the 
entirety of 2012. Our Quick Guide to 
REIT IPOs provides an overview of the 
path to an initial public offering for a 
REIT. 

Considerations for Foreign Banks 
Financing in the US 

April 2012 

Financial institutions, including foreign banks, regularly 

access the capital markets and seek to diversify their funding 
alternatives. Foreign banks may seek to access the U.S. 
capital markets without subjecting themselves to registration 
with, and oversight by, the SEC. This summary is intended to 
outline the most common capital raising approaches used by 
foreign banks, and the issues that foreign banks should 
consider in structuring offerings of securities, certificates of 
deposit, or commercial paper in the U.S.  We also discuss 
continuous offering programs, and address issuances of 
covered bonds and structured products. 

http://www.mofo.com/docs/pdf/Quick-Guide-to-REIT-IPOs/#?page=0
http://www.mofo.com/files/Uploads/Images/Considerations-for-Foreign-Banks-Financing-in-the-US-2012.pdf
http://www.mofo.com/files/Uploads/Images/130200-JOBS-Act.pdf
http://www.mofojumpstarter.com/
http://www.mofo.com/files/Uploads/Images/131216-A-Regulatory-Reform-Glossary.pdf
http://www.mofo.com/Capital-Markets-and-Securities-FAQs/
http://www.mofo.com/files/Uploads/Images/1300-Equity-Capital-Markets-U.S-Regulatory-Overview.pdf
http://www.mofo.com/files/Uploads/Images/FAQ-IPOs.pdf
http://www.mofo.com/files/Uploads/Images/FAQRule144A.pdf
http://www.mofo.com/files/Uploads/Images/FAQs-Regulation-S.pdf
http://www.mofo.com/files/Uploads/Images/100521FAQForeignPrivate.pdf
http://www.mofo.com/files/Uploads/Images/FAQEMTN.pdf
http://www.mofo.com/files/Uploads/Images/131204-IFLR-Regulatory-Capital-Survey-2013.pdf
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Client Alerts 
The Volcker Rule Prohibition on Proprietary Trading: Considerations for 
Broker-Dealer Affiliates of Foreign Banking Organizations 
January 9, 2014 

The Volcker Rule imposes significant restrictions on “proprietary trading” by banking organizations and their 
affiliates. The purpose of this Memorandum is to discuss how these restrictions may impact broker-dealer 
affiliates of foreign banking organizations that conduct business in the United States or with U.S. customers. 

The Volcker Rule: Impact of the Final Rule on Foreign Banking 
Organizations 
December 12, 2013 

On December 10, 2013, the Federal Reserve, FDIC, OCC, SEC, and CFTC issued the long-awaited final rule 
construing the Volcker Rule.  The Volcker Rule generally prohibits banking entities — a broad term that includes 
banks, bank holding companies, foreign banks treated as bank holding companies, and their respective affiliates — 

A Primer on SEC Investigations and Enforcement Actions Related to Financial 
Reporting and Accounting Cases 

January, 2014 

Much has changed since the collapse of Enron in 2001 and the ensuing avalanche of financial 

fraud cases brought by the SEC. Sarbanes-Oxley raised auditing standards and requirements for 
public companies, and created the Public Company Accounting Oversight Board (PCAOB) to 
oversee auditors. While the PCAOB has become more active during recent years in policing 
financial reporting, the SEC shifted its enforcement priorities away from financial fraud and 
public company disclosure. It appears, however, that the tide may be about to turn once again. On 
September 19, 2013, the SEC’s Director of the Division of Enforcement publicly expressed his 
“doubts” that financial fraud has significantly dropped, noting that nearly one in five 
whistleblower tips received by the SEC in 2012 related to corporate financial reporting and 
disclosures. As a result of these concerns, the Division of Enforcement created the Financial 
Reporting and Audit Task Force (FRAud Task Force) to enhance the Division’s ongoing 
enforcement efforts related to public company accounting and disclosure.  

In response to the inevitable increased scrutiny of companies’ internal controls and public 
reporting, following is a high-level view of how a company can best position itself in case the 
SEC comes calling, how the SEC conducts investigations and what to do when contacted by the 
Division of Enforcement. 

Dodd-Frank at 3: The Snail and the 
Tortoise 

June 7, 2013 

This article summarizes the anticipated regulatory activity 

under Dodd-Frank in the second half of 2013, including 
financial stability reform, resolution planning, agency 
oversight reform, securitization reform, derivatives 
regulation, investor protection reform, credit rating agency 
reform, the Volcker Rule, compensation, corporate 
governance and disclosure, capital requirements, foreign bank 
regulation, consumer protection bureau, mortgage 
transactions and specialized corporate disclosure. 

Follow us  
for capital 
markets  
twitterings 

http://www.mofo.com/files/Uploads/Images/130607-Dodd-Frank-at-3.pdf
https://twitter.com/thinkingcapmkts
http://www.mofo.com/files/Uploads/Images/140122-SEC-Investigation-Handbook.pdf
http://www.mofo.com/files/Uploads/Images/140109-Volcker-Rule-Prohibition.pdf
http://www.mofo.com/files/Uploads/Images/131211-Volcker-Rule.pdf
http://www.mofo.com/files/Uploads/Images/131211-Volcker-Rule.pdf
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from (i) engaging in proprietary trading and (ii) acquiring or retaining ownership interests in, or acting as sponsors 
to, certain hedge funds and private equity funds (“covered funds”). The final rule makes significant changes from 
the proposed rule that was published in the Federal Register on November 7, 2011, in response to the large number 
of comments received on the proposed rule. This Client Alert summarizes certain impacts of the Final Rule on 
foreign banking organizations — in other words, foreign banks that own U.S. banks or Edge Corporations or 
operate branches or agencies in the United States, and companies that control such foreign banks. 

U.K. Bribery Act Comes to Life?  
August 23, 2013 

On August 14, 2013, the Serious Fraud Office (SFO) charged three British nationals with offenses under the U.K. 
Bribery Act 2010. This is the first Bribery Act prosecution brought by the SFO. While it is impossible to discern a 
pattern from one action, this prosecution may indicate the beginning of active enforcement by the SFO. This 
interpretation is consistent with the uncompromising, prosecution-led stance favored by the current Director of the 
SFO, David Green. 

Supreme Court to Review the Basic Premise of Securities Class Actions 
November 15, 2013 

The Supreme Court has agreed to revisit the basic premise of Section 10(b) securities class actions that was first 
articulated in Basic v. Levinson, 485 U.S. 224 (1988). On November 15, 2013, the Court granted a petition for 
certiorari in Halliburton Co. v. Erica P. John Fund, Inc., No. 13-317 (U.S. Nov. 15, 2013) to consider two 
questions: (1) whether the Court should overrule or substantially modify the holding of Basic to the extent that it 
recognizes a presumption of class-wide reliance derived from the fraud-on-the-market theory; and (2) whether, in 
a case where the plaintiff invokes the presumption of reliance to seek class certification, the defendant may rebut 
the presumption and prevent class certification by introducing evidence that the alleged misrepresentations did not 
distort the market price of its stock. 

Recent FCPA Enforcement Actions Show Increased Scrutiny on Financial 
Services Sector 
July 3, 2013 

In June 2013, the U.S. Department of Justice (DOJ) announced the indictment of a managing partner of U.S. 
broker dealer Direct Access Partners (DAP) for violations of the Foreign Corrupt Practices Act (FCPA), the Travel 
Act, and money laundering statutes. This indictment follows on the heels of the  indictment of two other DAP 
employees in June 2013 for the same alleged conduct, as well as the foreign official who received the bribes at 
issue. 

 

 

News  
 Morrison & Foerster Delivers First Three Hong Kong IPOs of 2014 as 

Market Rebound Gathers Steam 
January 15, 2014 – Hong Kong  

http://www.mofo.com/files/Uploads/Images/130815-UK-Bribery-Act.pdf
http://www.mofo.com/files/Uploads/Images/131115-Basic-Premise-Security-Class-Actions.pdf
http://www.mofo.com/files/Uploads/Images/13620-Recent-FCPA-Enforcement-Actions.pdf
http://www.mofo.com/files/Uploads/Images/13620-Recent-FCPA-Enforcement-Actions.pdf
http://www.mofo.com/MoFo-Delivers-First-Three-Hong-Kong-IPOs-of-2014-01-15-2014/
http://www.mofo.com/MoFo-Delivers-First-Three-Hong-Kong-IPOs-of-2014-01-15-2014/
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Multimedia  
Upcoming 

This webcast will summarize certain impacts of the final rule on banking 
institutions, including foreign banking organizations. We shall address 
aspects of the final rule, including: 

 the exemption for proprietary trading 
 limitations on permitted trading and fund activities 
 fund investment and sponsorship 
 impact on foreign banking organizations 
 definition of a covered fund 
 impact on securitizations 
 compliance programs 
 conformance period 

---------------------------------------------------------------------------------------------------------------------------------------------- 

 IFLR Webcast: Dodd-Frank Implementation: What to Expect in 2014   
January 30, 2014 

Three-and-a-half years have passed since enactment of the Dodd-Frank Act. Join us as we examine the most 
significant rules finalized in 2013, including the regulatory capital rules, the regulatory framework for the 
mortgage market, and the Title VII framework for the regulation of derivatives. We will focus on the key 
rules expected to be finalized in 2014 

 European Developments Affecting Structured Notes & Retail Investment 
Products 
November 21, 2013 
 

 Dodd-Frank Title VII vs. EMIR   
October 17, 2013   
 

 JOBS Act Implementation: Rule 506 Rulemaking  
July 11, 2013 

 

 MoFo Classics: FINRA - Offerings and Research 
March 19, 2013 
 

 Basel III and Derivatives Exposures: Understanding the Regulatory 
Capital Effects   
March 15, 2013 

 

 U.S. Structured Product Offerings by Non-U.S. Banks 
January 29, 2013 

 
 

 
 
 
 
 

IFLR Webcast:  
The Volcker Rule 
February 28, 2014 
                 
                    >> more

http://www.mofo.com/The-Volcker-Rule-02-28-2014/
http://www.mofo.com/Dodd-Frank-Implementation-What-to-Expect-in-2014-01-30-2014/
http://www.mofo.com/European-Developments-Affecting-Structured-Notes--Retail-Investment-Products-11-21-2013/
http://www.mofo.com/European-Developments-Affecting-Structured-Notes--Retail-Investment-Products-11-21-2013/
http://www.mofo.com/Dodd-Frank-Title-VII-vs-EMIR-10-17-2013/
http://www.mofo.com/JOBS-Act-Implementation-Rule-506-Rulemaking-Teleconference-07-11-2013/
http://www.mofo.com/MoFo-Classics-FINRA---Offerings-and-Research-03-19-2013/
http://www.mofo.com/Basel-III-and-Derivatives-Exposures-Understanding-the-Regulatory-Capital-Effects-03-15-20131/
http://www.mofo.com/Basel-III-and-Derivatives-Exposures-Understanding-the-Regulatory-Capital-Effects-03-15-20131/
http://www.mofo.com/US-Structured-Product-Offerings-by-Non-US-Banks-01-29-2013/
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Because of the generality of this newsletter, the 
information provided herein may not be 
applicable in all situations and should not be 
acted upon without specific legal advice based on 
particular situations.  
 
If you wish to change an address, add a 
subscriber or comment on this newsletter, please 
let us know at tokyomarketing@mofo.com.
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