
 
 
 

 

 
 © 2014 Morrison & Foerster LLP | mofo.com | Attorney Advertising 

March 2014 

The Current Regulatory Environment in the 
Indonesian Banking Sector 
By Jake Robson 

Indonesia, with its consistently strong GDP growth and expanding middle class, has for some time now been 

a target for foreign investment into the banking sector, especially from countries with highly developed 

domestic markets such as Japan, where organic growth has been very difficult to achieve and profitability 

margins are correspondingly low.    

This investment had, until relatively recently, been encouraged by the Indonesian Government and regulators 

and Indonesia had one of the most liberal regimes in Asia as far as limits on foreign ownership of Indonesian 

banks are concerned. Approximately one third of the more than 120 commercial banks in Indonesia have an 

element of foreign ownership and the 15 largest banks (of which ten have significant foreign ownership) now 

account for more than 70% of the total assets of all commercial banks in Indonesia.  

There are two major issues faced by the sector, however: 

- firstly, with over 120 commercial banks, the industry is far too fragmented. This will make it very difficult 

for the newly created Financial Services Authority (Otoritas Jasa Keuangan, or “OJK”), which took over 

regulatory supervision of the banking sector from Bank Indonesia in early January 2014, to effectively 

exercise its supervisory role; and  

- secondly, there has been an increasing nationalistic trend in Indonesia, which has been evidenced in the 

resources sector over the last few years and is now being seen in the banking sector, with anti-foreign 

and protectionist sentiment being manifested by certain policymakers. 

The latter issue came to the forefront when DBS announced on April 2 2012 that it planned to acquire a 

67.4% stake in Bank Danamon for approximately US$6 billion from Singapore state investment firm Temasek 

Holdings, which in turn has a 29.7% stake in DBS.  DBS would then have been required to make a mandatory 

general offer for the remaining 32.6% in Bank Danamon held by minority shareholders. 

The DBS/Bank Danamon deal (which is discussed further below) is widely seen as a key catalyst in Bank 

Indonesia introducing new ownership regulations for banks, which were issued in July 2012.   

The 2012 Bank Ownership rules 

On July 13 2012, Bank Indonesia (which was the Indonesian bank regulator at the time) issued Regulation No 

14/8/PBI/2012 which restricts the ownership by a single shareholder or corporate group of Indonesian banks 

(the “2012 Bank Ownership Rules”). On March 6 2013, Bank Indonesia subsequently issued Circular Letter 

No 15/4/DPNP on Commercial Bank Ownership, which implements the 2012 Bank Ownership Rules. 

According to various public statements made by Bank Indonesia the 2012 Bank Ownership Rules were 

intended to: 

1. promote good corporate governance within the Indonesian banking sector; 

2. financially strengthen Indonesian banks; and 
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3. prevent excessive levels of influence over any Indonesian bank being exerted by any single shareholder 

or group of shareholders. 

Ownership limits 

The 2012 Bank Ownership Rules apply to both foreign and domestic shareholders and limit the ownership of 

an Indonesian bank as follows: 

1. a single bank or non-bank financial institution can hold up to 40% of the issued share capital of an 

Indonesian bank; 

2. a single non-financial institution can hold up to 30% of the issued share capital of an Indonesian bank; 

and 

3. individuals can hold up to 20% of the issued share capital of an Indonesian bank. 

This is often referred to as the 40-30-20 rule.  

The 2012 Bank Ownership Rules do not define the terms 'bank', 'non-bank financial institution' or 'non-

financial institution'. However, the guidance notes to the 2012 Bank Ownership Rules provide that: 

1. insurance companies, pension funds or finance companies will constitute non-bank financial institutions; 

and 

2. a special purpose vehicle, fund management company or hedge fund will not constitute a non-bank 

financial institutions. 

The 2012 Bank Ownership Rules also prevent shareholders acting in concert to exceed the ownership limits 

set out above. 

Exemptions 

Banks 

A foreign listed bank (“Shareholder Bank”) that has been passed as fit and proper by the OJK may be 

permitted to hold more than 40% and (for a limited period of time) up to 99% of an Indonesian bank, subject 

to approval by the OJK and provided the Shareholder Bank meets the following criteria. It must: 

1. be financially healthy; 

2. have a minimum capital adequacy ratio in accordance with its risk profile; 

3. have a tier 1 capital of at least 6%; 

4. be recommended by the Shareholder Bank's home regulator to acquire a stake in the Indonesian bank; 

5. have committed to purchase the Indonesian bank's debt that is convertible into equity in the Indonesian 

bank (“Convertible Debt”); 

6. have committed to hold its stake in the Indonesian bank for a period of time as determined by the OJK; 

and 

7. have committed to support Indonesian economic development through the relevant Indonesian bank. 

However, the 2012 Bank Ownership Rules include three provisions which limit the applicability of the above 

exemption. 

Firstly, the 2012 Bank Ownership Rules provide that any acquisition by a Shareholder Bank of more than 

40% of an Indonesian Bank must be made in two separate stages: 
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1. the Shareholder Bank must first acquire up to 40% of the Indonesian bank; and  

2. thereafter the Shareholder Bank can only increase its stake above 40% if the Indonesian bank has 

maintained its level of financial strength and good corporate governance required under Indonesian 

law for at least three consecutive six month periods within a five year review period. 

Secondly, the 2012 Bank Ownership Rules provide that within five years from the date of the acquisition of 

the relevant stake in the Indonesian bank by the Shareholder Bank, the Indonesian bank must list its shares 

(to the extent they are not already listed) and have at least 20% of its issued share capital held by the public. 

This rule is consistent with the Indonesian takeover rules, which require a sell down to a maximum of 80% 

following any takeover of a company listed on the Indonesia Stock Exchange. 

Finally, the Indonesian bank is required to obtain all necessary approvals to issue Convertible Debt. 

It should also be noted that to the extent a Shareholder Bank is permitted under the 2012 Bank Ownership 

Rules to exceed 50% ownership in an Indonesian bank which is listed on the Indonesia Stock Exchange, this 

will trigger an obligation for the Shareholder Bank to launch a mandatory tender offer for the balance of the 

shares in the Indonesian bank. 

Government owned banks 

The 2012 Bank Ownership Rules do not apply to the ownership of an Indonesian bank by the central 

Government or regional Government. Therefore, the existing four state-owned banks — Bank Mandiri, Bank 

Negara Indonesia, Bank Rakyat Indonesia and Bank Tabungan Negara (Persero) — will be exempted from 

the above ownership limits. 

General exemption 

Bank Indonesia (and now the OJK) retained a general right to authorise (for a specific period of time) any 

shareholder to hold a stake in an Indonesian bank which is greater than that permitted by the 2012 Bank 

Ownership Rules. The 2012 Bank Ownership Rules do not specify under what circumstances Bank 

Indonesia would grant such an exemption. However, the guidance to the 2012 Bank Ownership Rules does 

provide that Bank Indonesia would, in deciding whether or not to grant the exemption, have regard to the 

stability of the Indonesian financial system and national economic development.  

Impact of the 2012 Bank Ownership Rules on existing majority shareholders 

On the face of it, the 2012 Bank Ownership Rules do not require an existing shareholder that holds a stake in 

an Indonesian bank which is greater than that permitted under the 2012 Bank Ownership Rules to divest its 

holding down to the permitted level except in limited circumstances. 

An existing shareholder that today holds a stake which is greater than that permitted under the 2012 Bank 

Ownership Rules will be required to divest its holding down to the level permitted under the 2012 Bank 

Ownership Rules by January 1 2019 if, for example, the Indonesian bank failed to maintain its required level 

of financial soundness and good corporate governance for the annual review period up to December 2013. 

If the Indonesian bank fails to maintain its required level of financial soundness and good corporate 

governance for any consecutive three year period after the end of December 2013, the divestment must be 

conducted no later than five years from the date of the last annual review period. 

The 2012 Bank Ownership Rules do not provide any guidance as to the terms and conditions (including price) 

of any such forced divestment. 
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Additional new requirements applicable to foreign investors 

The 2012 Bank Ownership Rules also provide additional requirements applicable to a foreign 'controlling 

shareholder', being any new foreign shareholder that holds more than 25% of the shares of an Indonesian 

bank (a “Foreign Controlling Shareholder”). 

In addition to being approved as 'fit and proper' by the OJK, a Foreign Controlling Shareholder must commit to 

support Indonesian economic development through the Indonesian bank and obtain a recommendation from 

the financial supervisory regulator in its home jurisdiction. It must also have the following investment rating: 

1. for a foreign bank, one grade above the lowest investment rating; 

2. for a foreign non-bank financial institution, two grades above the lowest investment rating; and 

3. for a foreign non-financial institution, three grades above the lowest investment rating. 

The investment grading will be based on Fitch, Moody's or Standard & Poor and other rating agencies 

approved by the OJK. 

Commentary 

While the 2012 Bank Ownership Rules allow, in limited circumstances, a Shareholder Bank to own more than 

40% (and, for a limited period of time, up to 99%) of an Indonesian bank, there is a material obstacle to this 

which will be of concern to any new bank investors looking to enter the Indonesian banking sector. That is, the 

2012 Bank Ownership Rules require the Shareholder Bank to acquire its stake in two steps. It must first 

acquire 40% and then, at least 18 months later, the balance of its stake and only if certain levels of financial 

soundness and corporate governance are met by the Indonesian bank during that 18 month ‘review period’. 

This ‘review period’ presents a significant obstacle to new bank investors looking to take a majority stake in an 

Indonesian bank. However, as noted above, Bank Indonesia (and now the OJK) has retained a general right 

to authorize (for a specific period of time) any shareholder to hold a stake in an Indonesian bank which is 

greater than that permitted by the 2012 Bank Ownership Rules. It is still unclear, however, in what 

circumstances it would be prepared to exercise this discretion and to date, the OJK has not done so. 

It had been hoped that Bank Indonesia would use this general exemption right to authorise a Shareholder 

Bank to hold more than 40% of an Indonesian Bank during the 'review period' and therefore avoid the need for 

the two stage acquisition process outlined above. However, the approval from Bank Indonesia (its first since 

the 2012 Bank Ownership Rules took effect) in respect of the DBS/Bank Danamon deal appears to have 

dashed any such hopes. The approval made it clear that: (a) DBS can only acquire up to 40% of Bank 

Danamon initially, in line with the 2012 Bank Ownership Regulations; and (b) DBS would only be allowed to 

acquire more than 40% of Bank Danamon if the Monetary Authority of Singapore first shows equal treatment 

for Indonesian banks to operate in Singapore.   

This decision by Bank Indonesia led to DBS withdrawing its offer, which became one of the largest failed 

takeovers ever in Asia ex-Japan. It was concerning for new bank investors looking to enter the Indonesian 

market. Not only did it suggest that Bank Indonesia was not prepared to use its general exemption to 

authorise a Shareholder Bank to hold more than 40% of an Indonesian Bank during the 'review period' but 

also that it could impose any conditions that it sees fit to be satisfied before a Shareholder Bank can increase 

its shareholding above 40%. In the case of DBS/Bank Danamon, the 'reciprocity' condition imposed by Bank 

Indonesia before DBS can increase its stake above 40% has nothing to do with the financial soundness of 

Bank Danamon (keeping in mind that the 2012 Bank Ownership Rules are intended to improve the financial 

strength of the banking sector). In fact, the 'reciprocity' condition has nothing to do with the DBS/Bank 
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Danamon deal whatsoever – it appears to be primarily a political issue between the Singapore and Indonesian 

governments.  

It remains to be seen whether the OJK will adopt a similar policy in deciding whether, and if so, how it will 

apply its general exemption. An element of caution is advisable, however, before reading too much by way of 

policy precedent into the approach of Bank Indonesia into the DBS/Danamon transaction as that transaction 

was widely seen as primarily a politically driven one given the often difficult relationship between Singapore 

and Indonesia.    

Even though the 2012 Bank Ownership Rules are not directed at foreign shareholders of Indonesian banks, 

the reality is that the regulations will have a disproportionate impact on foreign shareholders for a number of 

reasons:  

1. Firstly, strategic foreign shareholders will usually want to direct the management and policy of the bank, 

and in order to do this effectively they will look to take a majority stake. Attempting to entrench 

management influence for the foreign investor in the Indonesian bank’s articles of association or in a 

shareholders’ agreement, whilst not unlawful, is likely to be problematic from a regulatory perspective, 

especially if the Indonesian bank is listed;  

2. Secondly, a bank that acquires only a minority stake in an Indonesian bank may struggle to integrate its 

operations in the same way that it would be able to had it acquired all or a controlling stake of that bank; 

and 

3. Thirdly, it may be capital inefficient under Basel III regulations for a bank to acquire a minority stake in 

an Indonesian bank because that stake may need to be deducted from its regulatory core capital. 

Outlook 

So, in light of this what is the outlook for foreign investment in the Indonesian banking sector? 

In the short term, the outlook is, in our view, relatively negative. Most foreign investors will be reluctant to 

acquire minority stakes in Indonesian banks for the reasons set out above (especially without any clear policy 

from the OJK as to what conditions it may or may not impose before that investor can increase its stake above 

40%). The transition of authority from Bank Indonesia to the OJK at the end of 2013 has also created investor 

uncertainty.  

The negative outlook has not, however, prevented several Japanese banks from considering investments in 

Indonesian banks. For example, Sumitomo Mitsui Financial Group Inc (“SMFG”) recently agreed to pay 

around $1.52 billion to acquire a 40% stake in Indonesian lender PT Bank Tabungan Pensiunan Nasional. 

This acquisition was structured in two steps: the first being an acquisition of 24.9% (below the threshold for 

OJK fit and proper approval) and the second being the acquisition of the remaining 15.1%, which was subject 

to OJK fit and proper approval, which remains outstanding as at the date of publication.  

In the medium to long term, the outlook for foreign investment in the Indonesian banking sector is likely to be 

more positive if the OJK manages to develop a clear, commercially sound, policy as to when it will: 

1. restrict ownership of an Indonesian bank at 40%; 

2. exercise its general exemption to allow a shareholder to acquire more than 40% of an Indonesian bank 

(by way of a single acquisition); and 

3. impose conditions on a shareholder acquiring more than 40% of an Indonesian bank (and those 

conditions relating only to the financial soundness of the Indonesian bank, which is the stated purpose 

of the 2012 Bank Ownership Rules). 
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This positive outlook is supported by the relaxation by Bank Indonesia of the single presence policy. This has 

been in place since 2006 and was broadly intended to ensure that persons with a controlling position in an 

Indonesian bank only participate in the sector through a single presence. The amendments to the single 

presence policy now allow a shareholder holding a stake in more than one Indonesian bank to either merge or 

consolidate those banks, or place them under a single Indonesian holding company. This relaxation, when 

considered with the fact that Indonesia is one of the key growth markets in Asia in the financial institutions 

space, and once the teething problems with the implementation of the 2012 Bank Ownership Rules are 

resolved, should encourage further foreign investment and consolidation.  

It should also be noted that there is currently a draft law before Parliament in Indonesia aimed at regulating 

ownership of Indonesian banks. We will monitor the progress of this draft law and will issue an updater to this 

briefing if and when it has been passed. 

* * * 

 

Because of the generality of this update, the information provided herein may not be applicable in all 

situations and should not be acted upon without specific legal advice based on particular situations. 
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